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TARGETED CONSULTATION PRIOR TO THE INTRODUCTION OF A PRIVATE INVESTIGATORS AND SECURITY GUARDS AMENDMENT BILL

MINISTRY OF JUSTICE

APRIL 2007

SECTION 1

INTRODUCTION
As you will be aware, it is the intention of the Government to make changes to the legislation governing the security industry.  The Private Investigators and Security Guards Act 1974 (“the Act”) has changed little since 1974 and now requires updating.  Accordingly, Hon Clayton Cosgrove, the Associate Minister of Justice, has announced his intention that a Private Investigators and Security Guards Amendment Bill (“the Bill”) will be introduced this year.  

Proposals for change have been prepared following earlier consultation in 2003.   Due to possible changes in the operating environment in the industry since 2003, Cabinet has now agreed to a further short round of targeted consultation.  This may be followed by amendments to the proposals, if this appears desirable, prior to the Bill’s introduction.  Your organisation is one of those selected for the targeted consultation process.

The Ministry of Justice is therefore writing to request your organisation’s comment on the proposals for change.  While a further chance for anyone to comment can be expected at the Select Committee stage, following the introduction of the Bill, your contribution at this point would be very much appreciated.

Attached please find a list of key issues and a summary of the proposals for change.  Ministry of Justice officials will be available to discuss the proposals, in detail, with those organisations included in the targeted consultation during the weeks beginning Monday 21 May and Monday 28 May.  Some organisations have an interest in only one or two issues.  Others may have an interest in a wide range of issues.  Officials can meet with a representative of your organisation at a mutually agreed venue:

Ministry of Justice

PO Box 180

Wellington

SECTION 2

KEY ISSUES 

Key issues to be considered are as follows:

1.
Who should need to be licensed, and/or have responsibilities under Act?

Key points: Because of the risks associated with these activities, it is proposed that the licensing regime will be extended to include businesses (and employees of those businesses) offering any of the following services for hire: crowd control; bodyguarding services; response to activated security devices; security consultancy; or confidential document destruction.  Crowd controllers will need to be licensed even if they are employed in-house.

2.
Who should administer the Act?  With what administrative support?  Who should have responsibilities for enforcement? 

Key point: It is proposed that there be a dedicated enforcement unit funded from licensing revenue.  

3.
What should be the eligibility criteria for licences and certificates?  In what circumstances should someone have their licence or certificate taken away from them? 

Key points: It is proposed there be a move to more objective criteria for licensing.  There will be provision for mandatory training and it is intended that mandatory training will be a requirement for most individuals licensed under the Act.  

4.
How often should relicensing occur?  What procedures should be followed for licensing and relicensing?

Key point: It is proposed that relicensing will in future occur five-yearly, rather than annually, though there will be annual information updating requirements. 

5.
What should be the various responsibilities of licence and certificate holders?

Key point: It is proposed that there be two further exceptions to the existing prohibition on private investigators taking photographs or making voice recordings without consent, in particular where the private investigator is investigating a matter which may involve an offence punishable by imprisonment.

6.
What offence provisions should there be, and what should the penalties for the various offences be?

Key point: It is proposed that penalties for offending be increased considerably.

7. What do you believe is likely to be the impact of these proposals on your business or organisation or the industry as a whole?

Key issue: The Ministry is interested to hear your views on the likely impacts of the package of reform proposals set out in this targeted consultation paper on the people, the businesses and the organisations affected by the proposals. These impacts may include the costs and benefits of the proposals and the practical feasibility of the proposals. 

8. Do you believe there are other feasible proposals that may be superior to one or more of the proposals set out in this targeted consultation paper?

Key issue: The Ministry is interested to ensure that all the feasible options have been considered and that any changes in the industry over recent years are adequately reflected in the proposals that will be put to government.

SECTION 3

SUMMARY OF PROPOSED CHANGES
Expanding on the key issues above, this is a summary of the proposals for change, and the rationale for them.  

3.1
Who should need to be licensed, and/or have responsibilities under Act?
Persons requiring a security guard’s licence

Currently, a security guard’s licence is required to be obtained by any person (including a company) carrying on a business offering any of the following services for hire:

1. premises guard;

2. burglar alarm installer

3. lock or safe installation technician;

4. other security device installer;

5. security device and/or premises salesperson/advisor;

6. security device monitor.

For more detail see in particular section 4 of the Act.

It is proposed that:

1. all those who currently require a security guard’s licence will continue to do so; and

2. persons will also require a security guard’s licence if they carry on a business offering any of the following services for hire: crowd control (includes on licensed premises); bodyguarding services; response to activated security devices; security consultancy; or confidential document destruction.

Rationale: It is considered that the risks associated with these activities warrant licensing, to ensure that the persons running these businesses meet appropriate minimum standards (which may include mandatory training – see below). 

Persons requiring a private investigator’s licence

Currently, a private investigator’s licence is required to be obtained by any person offering any of the following services for hire providing they are not exempt under the Act: obtaining information relating to the personal character, actions, behaviour, financial position, occupation, business, identity or whereabouts of any person that is not contained in a public record.  There are several exemptions from this requirement including where work is being done for a bank, or credit agency, or debt collection agency.  For more detail see section 3 of the Act.

No changes are proposed to who needs a private investigator’s licence.  

Rationale: In relation to persons requiring a private investigator's licence, the status quo is considered to provide an appropriate balancing of rights, including the right to privacy. 

Persons requiring a certificate of approval
Currently, not only private investigators and security guards need to be licensed but also their “responsible employees”, who are persons employed by them to do the work that the licensee needs a licence for.  Responsible employees require a “certificate of approval”.

For the definition of responsible employee see the definition provided in section 2 of the Act.

It is proposed that: 

1. responsible employees of a person holding a licence issued under the Act will continue to require a certificate of approval; and

2. persons acting as crowd controllers will require a certificate of approval, whether or not their employer needs a licence under the Act (duty managers licensed under the Sale of Liquor Act 1989 will, however, be permitted to act as crowd controllers on a short-term basis after all reasonable steps have been taken to secure the services of qualified crowd controllers). 

Rationale: It is considered that the risks associated with crowd control warrant licensing regardless of who the employer is, to ensure that the persons performing this task meet appropriate minimum standards (which it is intended will include mandatory training – see below). 

Persons employing in-house security
Currently, there is no proposal to extend the licensing regime to cover in-house security (ie: where a business employs its own security personnel but does not offer security services for hire to others) except where these security personnel fall under the definition of crowd controllers (an exception due to the risks to members of the public).  Nor, apart from if it offers security services for hire or employs crowd controllers, will a business be under any obligation to ensure that anyone is licensed if they provide it with security services.  There are various practical tests which can be used to help determine whether a person is likely to fall under the definition of a “crowd controller” (eg: if a person is a doorkeeper at a licensed establishment then the presumption could perhaps be that he or she is) and it is possible that some of these practical tests could be incorporated in legislation.  

Rationale: The right to act in defence of one’s property is a well-established principle.  It can be argued that having one’s employees act in defence of one’s property is a logical extension of this right.

Persons wearing uniform or insignia when not a licensee or certificate holder

It is proposed that it should be an offence for any person who does not hold a security guard’s licence or certificate of approval from wearing a uniform or insignia indicating that they are a security guard, where that person intends to lead any other person to believe that they hold a licence or certificate.  

Rationale: Security personnel occupy positions of trust and, among other things, a security guard’s uniform may lead members of the public to believe that the wearer meets the criteria laid down for holding a licence or certificate.     

3.2
Who should administer the Act?  With what administrative support?  Who should have responsibilities for enforcement? 

The Registrar/Licensing Authority

Currently, the Registrar of Private Investigators and Security Guards carries out the sort of role that under some occupational regulation statutes are carried out by the District Court or by a licensing board.

It is proposed that Registrar of Private Investigators and Security Guards be renamed the Private Investigators and Security Guards Licensing Authority (“the Licensing Authority”).  

It is also proposed that the Licensing Authority will perform much the same role that the Registrar does now.  

Rationale: The name change is to avoid confusion, as the term “registrar” is not usually applied to someone appointed directly by a Minister of the Crown (see below). 

Appointment of the Licensing Authority, administrative services for licensing authority

Currently, the Registrar of Private Investigators and Security Guards is appointed by the Minister of Justice for a fixed term, terminable only for a good reason.  Administrative Services are provided by the Chief Executive of the Ministry of Justice.

It is proposed that the Private Investigators and Security Guards Licensing Authority will be appointed by the Minister of Justice for a fixed term, terminable only for a good reason (essentially, a continuation of the status quo).  This is to ensure independence in decision-making. 

It is also proposed that administrative services will be provided by the Chief Executive of the Ministry of Justice (again, essentially a continuation of the status quo except that it is proposed that in future, in place of the present registers, there will be electronic registers of licensees and certificate holders, searchable through the internet).  

Rationale: This, it is considered, should help ensure continuity, consistency of decision-making, and clear lines of accountability to an independent authority.  Further, it is considered that having administrative functions provided by a government agency, rather than by a stand-alone agency, will provide economies of scale and that the Ministry of Justice is best-placed to provide these services.

Enforcement

Currently, responsibility for enforcement of the Act lies with the New Zealand Police.

It is proposed that a dedicated enforcement unit will be located within the Ministry of Justice and funded from licensing revenue.  It is proposed that this enforcement unit would comprise of a small number of enforcement officers, employed by the Ministry of Justice, who will be able to investigate complaints about breaches of the Act.  The Ministry of Justice will be able to bring prosecutions against breaches of the Act where required.  It is proposed that the dedicated enforcement unit will take over most of the enforcement role from New Zealand Police.  New Zealand Police would still have powers to enforce all the provisions of the Act, though it is envisaged that – in practice – their enforcement role would be primarily involve enforcement of the Act’s provisions with respect to crowd controllers (who they interact with frequently in the course of their work).

Rationale: Having a dedicated enforcement unit funded from licensing revenue is expected to improve enforcement.  

3.3 
What should be the eligibility criteria for licences and certificates?  In what circumstances should someone have their licence or certificate taken away from them? 

Eligibility for the issue of a licence or certificate 

Currently, there are disqualifying criteria, in particular specified criminal offences, which can prevent someone being issued with a licence or certificate of approval unless the Registrar of Private Investigators is satisfied that there are special factors which justify the issue of the licence or certificate of approval.  The Registrar is also required to be satisfied that the applicant is a proper person to hold the licence or certificate.    

It is proposed that there continue to be disqualifying criteria, in particular specified criminal offences, which can prevent someone being issued with a licence or certificate of approval unless the Registrar of Private Investigators is satisfied that there are special factors which justify the issue of the licence or certificate of approval.  However, the Registrar will not be required to be satisfied that the applicant is a proper person to hold the licence or certificate (although the Registrar may still refuse to issue a licence or certificate if satisfied that special circumstances apply which justify the refusal – the reason for any refusal must be given and there is a right of appeal).  In addition, mandatory training may be required (see below).  

Rationale: The proposed changes represent a move towards more objective, and transparent, criteria for the issues of a licence or certificate.

Training requirements

It will be clearly stated in the Act that in order to be eligible for the issue of a licence or certificate, or as a condition of holding a licence or certificate, mandatory training requirements as set out in regulations must be met.  It will not be stated in the Act itself what these requirements will be.  However, the intention is that most certificate holders and licensees will be required to undertake some mandatory training, as is the case in other Australasian jurisdictions. 

Rationale:  This is to assist in raising, maintaining, and ensuring consistency of  standards in the industry.

Cancelling a licence or certificate

In essence it is proposed that it continue to be the case that a licence or certificate can be cancelled, subject to due process, if the issuing authority (currently the Registrar and after the passage of the Bill, the Licensing Authority) is satisfied that a holder no longer meets the criteria for the issue of a licence or certificate.

Rationale: This is to assist in maintaining, and ensuring consistency of standards in the industry. 

3.4 
How often should relicensing occur?  What procedures should be followed regarding licensing and relicensing?

Relicensing, annual returns

Currently, licences and certificates of approval, unless terminated earlier in accordance with the Act, continue to be in force until the 31st March after being issued.  Therefore, the full relicensing process must be gone through every year, in respect of private investigators and security guards licences, and certificates of approval (very similar to the process for an application for a new licence or certificate of approval, including publicly advertising the application).

See sections 29, 33, 42 and 44 of the Act. 

It is proposed that relicensing need only occur every five years.  However, licence holders will each be required to comply with annual “updating” requirements (payment of a small fee and providing updated information to the Licensing Authority (it is intended that this will include which holders of certificates of approval they are currently employing and ensuring that contact detail for these certificate of approval holders are up-to-date). 

Rationale: Five-yearly relicensing is to reduce “red tape” and expense while still periodically ensuring a careful check of every licence and certificate holder’s continued eligibility.  Allowing persons to acquire a certificate of approval on their own behalf and making it straightforward from an employee to move from employer to employer is particularly appropriate for an industry in which many employees are part-timers and/or are employed on a casual basis.  

Applying for a certificate of approval 
Currently, only a licensee can apply for a certificate of approval on behalf of a person they wish to employ.  Any change of employer, from one licensee to another, must then be notified to the Registrar of Private Investigators and Security Guards (“the Registrar”) and the certificate amended (at a cost of $20 to the new employer) to show the name of the new employer.

For more detail see section 36 of the Act

It is proposed that a person can apply for a certificate of approval on their own behalf, but that employers shall be responsible for ensuring that that their employees hold a valid certificate of approval if the Act requires them to have one.  Certificate holders will also be able to move freely from employer to employer, without the certificate having to have details periodically changed.  

Rationale: This is considered more suitable than the status quo for an industry in which a considerable amount of the employment is short-term and/or part-time. 

3.5 
What should be the various responsibilities of licence and certificate holders?

Private Investigators: taking photographs or making recordings without consent  

Currently private investigators, or their responsible employees, may not take, or cause to be taken, or accept for use, photographs and/or sound recordings of the speech of any person who has not given their prior written consent (with just one exception – this does not apply to photographs taken for purposes of identifying a person on whom any legal process is, or has been, served).  Nor is any photograph or sound recording taken that contravenes this provision admissible as evidence in any civil proceedings.  See section 52 of the Act.

It is proposed that two further exceptions to this provision be considered:
1. It is proposed that there will be an exception where the private investigator is investigating a matter which may involve an offence punishable by imprisonment, subject to various limitations;

2. It is also proposed that there will be an exception where a warrant has been issued by a District Court Judge, Justice or Community Magistrate, or a Registrar of a Court (including any Deputy Registrar) on being satisfied that the taking of photographs or sound recordings without consent will assist with proceedings before any court or tribunal, again subject to various limitations.

In addition, private investigators and their responsible employees will continue to be bound by all other legislation (including the Privacy Act 1993).

Rationale: The proposal represents a trade-off, attempting to protect the right to privacy, on the one hand, and, on the other, to enable private investigators and their staff to do their work effectively, within the constraints imposed by the same laws applying to other members of the community. 

Other responsibilities

These include the display of identification cards by security personnel.

3.6
What offence provisions should there be, and what should the penalties for the various offences be?

Currently the maximum fine that can be imposed for an offence under the Act is $2,000.  It is proposed to set the maximum fines for various offences as follows:

	Maximum fine of $40,000 for an individual and $60,000 for a corporation

· Carrying on a business without a licence

	Maximum fine of $20,000

· Acting as officers of a licensed company without the consent of the Licensing Authority

· Employing person other than holders of a certificate of approval to perform work requiring a certificate, or performing work without a certificate

· Licensed private investigator failing to render an account to a principal or pay over monies held

· Licensed private investigator taking photographs/making recordings of a person without that person’t prior written consent in breach of s.52

· Licence or certificate holder claiming powers not conferred by Act   

	Maximum fine of $2,000

· Carrying on a business under a name other than that permitted

· Wearing a security guard’s uniform without having a licence or certificate of approval

· Breaching a requirement to wear an identification card (nb: does not apply to a private investigator)

· Failing to produce a licence on demand

· Failing to produce certificate on demand

· Failing to provide information to Licensing Authority as required under the Act

· Licensed private investigator failing to display certain information in accordance with the Act

· Failing to return cancelled or suspended licence or certificate to Licensing Authority.   


Rationale: Penalties are considered to be currently set at levels insufficient to act as a deterrent against offending.

